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TAX NEWS
TENNIE C. LEONARD, C.P.A., Memphis, Tennessee
What’s Sauce for the Goose Is Trouble
Taxwise for the Gander

When, as Miriam Eolis has phrased it,
“a woman no longer warms her husband’s
heart and bed ... we have problems inci
dent to alimony.” The male of the species
has apparently been content to accept the
ruling of the Commissioner (IT 3856, CB
1947-1, 23) that counsel fees paid by a wife
in obtaining alimony, and counsel fees paid
by a husband in resisting such payment,
do not constitute ordinary and necessary
expenses. Not so, the recalcitrant female.
Elsie B. Gale (13 TC No. 84), smart
woman that she was, managed to sever the
marital ties and still retain a string on Mr.
Gale’s pocket book. Her divorce decree
provided that she could apply for increased
alimony payments if the husband’s income
was more than $28,000 annually. Mrs.
Gale paid attorneys’ fees of $4,000 in suc
cessful litigation which resulted in secur
ing additional alimony taxable to her, and
the court allowed a deduction for the legal
fee as an expense incurred in the produc
tion of income.
Barbara B. LeMond (13 TC No. 85), or
her tax counselor, also knew her rights.
She paid legal fees for arranging a finan
cial settlement before divorce. However,
since only 80% of the total amount of ali
mony to be paid under the agreement would
be taxable to the wife, the Tax Court al
lowed her a deduction of 80% of the fees.
Some tax commentators believe the hus
band will have difficulty in getting the
“break” the Tax Court has given wives in
the two cases just mentioned. His legal
expenses are paid to resist or reduce ali
mony, rather than to collect taxable income,
but it would seem that his legal expense
should be deductible since it is incurred in
the conservation of property held for the
reduction of income.
Kudos to Rabkin & Johnson who are the
only tax authorities we have seen who
pointed out that IT 3856 was questionable.
Proper Appreciation of the Accountant
Mr. Abe Wolkowitz, et al., are gentlemen
after our own heart. They paid their ac
countant $2,390 for accounting services in
1941, raised it to $11,430 in 1942 and to
$11,575 in 1943. The Commissioner thought
the payments unreasonable and excessive,
and disallowed the respective amounts of

$1,500, $8,830 and $3,600. The Tax Court,
in a memorandum opinion issued August
25, 1949, held that the amounts were rea
sonable payments for services actually ren
dered and allowed the deductions in full.
This is all very gratifying to the taxpay
ers, and to the accountants, but it throws
no new light on the all-important question
as to whether the Commissioner has the
right to question the reasonableness of ex
penses other than salaries, which question
was brought up in the case of Lincoln Elec
tric Company. (The Woman C. P. A., Oc
tober, 1949.) While the Tax Court did al
low the accounting fees because they were
reasonable, the only proof of reasonable
ness offered by the taxpayers was that they
received a bill from the accountants and
paid it; but the Tax Court did not specifi
cally reject the right of the Commissioner
to question reasonableness of all business
expenses.
Is Your Method of Reporting Income
Advantageous to the Government?
In the past we have pointed out in this
space the hazards the small taxpayer may
encounter by changing his method of re
porting income without first having ob
tained the Commissioner’s permission, or
by using a method of reporting that does
not properly reflect his income. Sometimes
we have been able to point out where the
courts have insisted upon the Commissioner
using consistency in changing the taxpay
er’s methods. In a case along the latter
lines, Maloney v. Hammond, the Court of
Appeals for the Ninth Circuit has held that
having granted the taxpayer permission to
use the accrual method of accounting, the
Commissioner “May (not) subsequently
determine that some other method would be
more advantageous to the government in
the amount of taxes collected and substitute
the second method for the first.”
In the Hammond case it was admitted
that the taxpayer followed the properly au
thorized accrual method. The Commis
sioner admitted, too, that the method fol
lowed by the examining agent is not pro
vided for by the regulations or the Internal
Revenue Code, but attempted to justify the
action on the ground that the Commissioner
has broad discretion in making a recompu
tation in order to more clearly reflect the
income without being limited by “stereo
typed” methods of accounting.
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ticipated in a recapitalization and before
1950 surrenders what he got for what he
gave up, no income tax would be payable
on either transaction. This rule, however,
would apply only if the original transac
tion occurred between March 11, 1941 and
July 1, 1945. One tax commentator pointed
out that the floor discussion made it ob
vious that this amendment was meant to
apply to a specific case, not identified.
When the “Technical Changes Act of
1949” became law with the Senate amend
ment deleted, we thought possibly Congress
had decided to eliminate all favoritism, but
tax gossip has it otherwise. It seems that
an estate faced with a five million dollar
deficiency approached a neighborly Senator
for aid and promptly received the same in
the form of an amendment to HR 5268. It
was only when a settlement resulting in
“no deficiency” was reached that the amend
ment was eliminated from the bill.

Mr. Merle H. Miller, one of the outstand
ing tax attorneys of this country, writes
a monthly informal letter for Fortune on
the subject of current tax questions. In
the November issue, Mr. Miller advised his
mythical friend Joe that he could not in
clude the cost of his mother’s gall-bladder
operation in his medical deductions for the
reason that she is not a dependent, as de
fined by the Code, even though Joe sup
plies nine-tenths of her support, because
she has a gross income of over $500 for
this year.
Feeling sorry for Joe, we wrote Fortune
as follows:
“Dear Editor:
“Please assure Merle Miller’s friend Joe1
that his mother is a dependent for purposes
of the medical expense deduction- on his
income tax return, even though her gross
income is more than $500. True, her gross
income prevents Joe from claiming credit
for her as a dependent, but that does not
alter the facts of her dependency if Joe
furnishes nine-tenths of her support.3
“Since his mother is a dependent, as de
fined by the Internal Revenue Code, Joe can
deduct that portion of the cost of her gall
bladder operation which, together with his
other medical expenses, is in excess of 5%
of his adjusted gross income, assuming, of
course, that he is not claiming the standard
deduction. Joe can cite a Bureau adminis
trative ruling4 and tax law reporters5 galore
to the examining revenue agent and, inci
dentally to his attorney.
“Mr. Miller is a widely known and highly
respected attorney, but perhaps Joe might
do better to entrust the simple preparation
of his income tax return to a certified public
accountant and leave his undoubtedly com
petent attorney free to handle the more
complicated tax controversies if and when
they involve the practice of law.” 6
“P. S. Please tell Joe not to send me a check
for this advice; I have no desire to battle
the bar associations on this issue.” 7

“Just Isn’t Justice”
Both the Tax Court and the Sixth Cir

cuit have held that expense of litigation in
a gift tax deficiency case is a personal ex
pense and not deductible. Frank M. Cobb
v. Com., 173 Fed. (2d) 711.
Now comes Judge Devane of the U.S.
District Court of Southern Florida to the
defense of the taxpayers. He advances the
revolutionary theory that taxpayers are
entitled to common justice under the law,
despite Treasury regulations. Joseph T.
Lykes gave 1,000 shares of stock to his wife
and three children in 1944, reporting the
value of stock at $120 per share for gift
tax purposes. The Commissioner placed the
value of the stock much higher and assessed
a deficiency of $145,276. Mr. Lykes spent
$7,264 in legal fees resisting the assess
ment and the case was eventually settled
for $15,613.
On his 1944 tax return Mr. Lykes de
ducted his legal fees. The Commissioner
disallowed the deduction on the ground that
Treasury rulings do not permit the deduc
tion of legal expenses involved in gift tax
cases. Judge Devane ruled for Mr. Lykes.
He said it “just isn’t justice” to construe
the law as giving the Commissioner power
to assess a deficiency much greater than
the amount the taxpayer owes and to deny
him the right to contest the assessment
except at his own expense. The judge said
the law gave the Commissioner no such
power and the courts should not permit him
to write such power into the regulations.
Joseph T. Lykes v. U. S., 84 F. Supp. 537.

1—Taxes, November issue of Fortune, Page 72
2—Internal Revenue Code, Section 23(x)
3—Internal Revenue Code, Secton 25(b)3
4—IT 3703, CB 1945, 127
5—Merten’s Law of Federal Income Taxation, Vol. 5, Para
graph 31A.06; Federal Tax Coordinator, Vol. 1, Paragraph
F-702; Prentice-Hall, Federal Tax Service, Vol. 1, Para
graph 11,477; Commerce Clearing House. Federal Tax
Reporter, Vol. 49-1, Paragraph 340T.20; Rabkin and John
son, Federal Income, Gift and Estate Taxation, Vol. 1,
Paragraph T1 §6
6—Lawyers vs. Accountants, October issue of Fortune, Page 167
7—Bercu, N. Y. Ct. App. 7-19-49

One Way to Win a Tax Case
When we read the Senate amendments
to HR 5268, we wondered if Congress was
going to declare a “Jubilee Year” (Lev.
XXV 8-17). Among the amendments, there
was a provision that where a fiduciary par
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